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Regular Board Meeting of February 17, 2011 
Agenda Item:  14.13 

 
EAST SIDE UNION HIGH SCHOOL DISTRICT 

REGULAR MEETING 
OF THE 

BOARD OF TRUSTEES 
Meeting Held at the Education Center -- Board Room 

January 20, 2011 
3:30 p.m. 

 
 
1. CALL TO ORDER/ROLL CALL  

 
1.01 Roll Call  
 
 The Regular Meeting of the Board of Trustees was called to order at 3:44 p.m. by  
 President Nguyen.  Vice President Biehl, Clerk Le, Member Herrera and Member Martinez-

Roach were present.  
 
1.02 Announcement and Public Comment regarding Items to be discussed in Closed 

Session (Government Code 54957.7)  
 
 President Nguyen extended a welcome to everyone, explained the format of the meeting, 

noted that all Board Meetings are recorded and offered the public to comment on item(s) to 
be discussed in Closed Session. 

 
  There were no public speakers regarding Closed Session items. 
 
1.03 Recess to Closed Session (Open Session will resume at the end of Closed Session in 

the Board Room at approximately 6:00 p.m.) See item 2 on agenda (Closed Session).  
 
 The Board of Trustees recessed to Closed Session. 

 
2. CLOSED SESSION  

 
2.01 Expulsion(s):  A-I 
 
 Student A:  
 Motion by Member Herrera, second by Vice President Biehl, to approve the expulsion of  
 Student A. 
 
 Vote:   5/0 

 
 Student B:  
 Motion by Member Herrera, second by Vice President Biehl, to approve the expulsion of  
 Student B. 
 
 Vote:   5/0 
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 Student C:  
 Motion by Member Herrera, second by Clerk Le, to approve the expulsion of Student C as 

modified. 
 
 Vote:   4/1; Member Martinez-Roach voted No 
 
 Student D:  
 Motion by Vice President Biehl, second by Clerk Le, to approve the expulsion of  
 Student D. 
 
 Vote:   5/0 
  
 Student E:  
 Motion by Member Martinez-Roach, second by Member Herrera, to approve the expulsion of 

Student E. 
 
 Vote:   5/0 
 
 Student F:  
 Motion by Member Herrera, second by Clerk Le, to approve the expulsion of Student F. 
 
 Vote:   5/0 
 
 Student G:  
 Motion by Vice President Biehl, second by Member Herrera, to approve the expulsion of 

Student G. 
 
 Vote:   4/1; Member Martinez-Roach voted No 
 
 Student H:  
 Motion by Vice President Biehl, second by Member Herrera, to approve the expulsion of 

Student H as modified. 
 
 Vote:   4/1; Member Martinez-Roach voted No 
 
 Student I:  
 Motion by Clerk Le, second by Member Herrera, to approve the expulsion of Student I. 
 
 Vote:   5/0 
  
2.02 Public Employment/Public Employee Appointment  (Government Code Section 54957)  
 

 Associate Superintendent of Administration and Business Services 
 Director of Information Technology Services 

 
2.03 Public Employee Discipline/Dismissal/Release  (Government Code Section 54957)  
 
2.04 Public Employee Performance Evaluation  (Government Code Section 54957)  
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2.05 Conference with Labor Negotiators (Government Code Section 54957.6)  
 
 Agency Designated Representatives:  

Dan Moser, Superintendent 
Cathy Giammona, Associate Superintendent of Human Resources and Instruction 
Vida Branner, Director of Compensation and Classified Employee Relations 
 

 Employee Organizations: 
American Federation of Teachers (AFT) 
California School Employees Association (CSEA) 
East Side Teachers Association (ESTA) 

 
2.06 Conference with Legal Counsel – Existing Litigation 

Subdivision (a) of Section 54956.9 of the Government Code:  Two (2) Cases 
 

 Kinetics Mechanical Services, Inc. vs. East Side Union High School District,  
Santa Clara County Superior Court, Case No. 109CV141312 
 
Motion by Vice President Biehl, second by Member Herrera, to approve the 
proceeding on the appeal of the judgment and orders for Santa Clara County Superior 
Court case number 109CV141312. 
 
Vote:  3/1/1; Member Martinez-Roach voted No; Clerk Le abstained from vote 
 

 Geraldine Forte vs. East Side Union High School District,  
 U.S. District Court for the Northern District of California, San Jose Division,  
 Case Number CV 10-01368 HRL 

 
2.07 Conference with Legal Counsel – Anticipated Litigation  

Significant exposure to litigation pursuant to subdivision (b) of Section 54956.9 of the 
Government Code:   
 

 Claim of Bruce Flyn Associates, Inc. and Bruce Flyn and Two Other Potential Cases 
 
Motion by Member Martinez-Roach, second by Vice President Biehl, to reject the claim 
of Bruce Flyn Associates, Inc. and Bruce Flyn. 
 
Vote:  4/0/1; Clerk Le abstained from vote 

 
2.08 Conference with Legal Counsel – Anticipated Litigation  

Initiation of Litigation Pursuant to Government Code Section 94956.9(c): 
 

 Three Potential Cases 
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2.09 Conference with Real Property Negotiators 
 

Property: ESUHSD Educational Center, or portion thereof 
 830 N. Capitol Avenue 
San Jose, CA 95133 
 

District Negotiators: Dan Moser, Superintendent 
Rogelio Ruiz, Legal Counsel 
Real Estate Representatives Sam Swan, Bob Hunt and  
    Andre Hunt 
 

Negotiating Parties: ESUHSD, Santa Clara Development Company,  
and Other Parties To Be Determined 
 

Under Negotiation: Price and Terms 

 
 
 
OPEN SESSION AT APPROXIMATELY 6:00 P.M. – EDUCATION CENTER BOARD ROOM 
 
3. PLEDGE OF ALLEGIANCE  
 
4. WELCOME AND EXPLANATION TO AUDIENCE  

 
Information explaining Board meeting procedures and how citizens can address the Board 
will be read. Written information is located near the entrance to the Board Room.  
 
President Nguyen extended a welcome to everyone, explained the format of the meeting and noted 
that all Board Meetings are recorded. 
 

5. CONSIDERATION OF PROPOSED AMENDMENTS TO AGENDA  
 
For consideration by the Board of Trustees.  
 

 There were no amendments to the agenda. 
 
6. BOARD SPECIAL RECOGNITION(S)  
  

6.01 JROTC Leadership and Academic Bowl Finals:  Andrew Hill High School Army JRTOC 
 

 Hector Rosas, Team Captain 
 Anthony Pham 
 Thai Nguyen 
 Jazmine Tabion 
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6.02 Fall Sports Recognitions:  Blossom Valley Athletic League Champions 
 

Andrew Hill High School 
 Girls' Tennis, West Valley Division 

 
Evergreen Valley High School 

 Girls' Golf, Mt. Hamilton Division 
 Boys' Golf, West Valley Division 
 Boys' Water Polo, Santa Teresa Division 

 
Independence High School 

 Football, Santa Teresa Division 
 
Mt. Pleasant High School 

 Football, West Valley Division 
 
Oak Grove High School  

 Boys' Cross Country, Santa Teresa Division 
 Football, Mt. Hamilton Division 

 
Piedmont Hills High School 

 Boys' Water Polo, Santa Teresa Division 
 Football, Mt. Hamilton Division 

 
Silver Creek High School 

 Girls' Volleyball, Santa Teresa Division 
 

Yerba Buena High School 
 Girls' Tennis, Santa Teresa Division 

 
7. STUDENT BOARD LIAISONS  
  

7.01 Vanessa Silva, ASB President – Santa Teresa High School 
 
7.02 Edna Gregorio, School Site Council Chairperson – Wm. C. Overfelt High School 
 

8. PUBLIC MEMBERS WHO WISH TO ADDRESS THE BOARD OF TRUSTEES  
 
Persons wishing to address the Board must fill out a gold request form, which is located at 
the entrance of the Board Room.  

 
Speakers: 

 Khanh Vu – Letter from Vietnamese American Community President 
 Ricardo Reyes – Community Concern 
 Suzanne St. John-Crane – CreaTV San Jose Video Equipment Grant 
 Angie Nunn – CSEA Concerns 
 Omar Gutierrez – Comments regarding Mercury News Article 
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9. SUPERINTENDENT/BOARD OF TRUSTEES - OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION  
 

9.01 Board Audit Committee Update, Discussion and/or Action - Frank Biehl, Audit 
Committee Chair and Patricia Martinez-Roach, Audit Committee Vice Chair 

  
 Frank Biehl, Audit Committee Chair 
 Vice Chair Patricia Martinez-Roach and I have met and we are looking forward to working 

together cooperatively to make sure the Audit Committee remains an effective body with this 
Board.   

 
 We met and agreed upon a process for the appointment of the two vacancies on the Audit 

Committee.  We currently have a vacancy for a regular Audit Committee Member, a two-year 
term, starting in February through January – two years later, and also an alternate, which is a 
one-year term.  That information has been posted on the website and has been sent out to 
the appropriate newspapers.  A small story ran in the San Jose Mercury News noting that 
vacancies were available.   

 
 Our next meeting for the Audit Committee is set for March 5.  That starts our cycle for next 

year’s audit.  Tonight we are going to be completing that cycle.  We are going to be receiving 
the audit findings for last year.  After that, we are going to have a presentation of the draft 
Internal Auditor Work Plan.   

 
 Patricia Martinez-Roach, Audit Committee Vice Chair 
 I am looking forward to working cooperatively with all the committee members.  I really 

encourage participation from the audience and a lot of different groups to come out and see 
what the committee is going to be doing.  I think that we have a lot of good work ahead of us 
and I am looking forward to it.   

 
9.02 Receive Annual Financial Audit Report Ending June 30, 2010 - Dan Moser, 

Superintendent 
 

 Motion by Member Martinez-Roach, second by Vice President Biehl, to receive the Annual 
Financial Audit Report ending June 30, 2010. 

 
 Vote:  5/0 

 
9.03 Presentation, Discussion and/or Action of Internal Auditor Work Plan - Ian Marsh, 

Internal Auditor 
 
 Motion by Member Martinez-Roach, second by Member Herrera to accept the Internal 

Auditor’s Work Plan. 
 
 Vote:  5/0  
 
9.04 Accept Report of Superintendent’s Conferences/Expenses from June 1, 2010, through 

December 31, 2010 - Dan Moser, Superintendent 
 
 Motion by Member Martinez-Roach, second by Vice President Biehl, to accept the report of 

Superintendent’s Conferences/Expenses from June 1, 2010, through December 31, 2010. 
 
 Vote:  5/0 
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9.05 Adopt Resolution #2010/2011-22 Fred Korematsu Day of Civil Liberties and the 

Constitution - Van Le, Board Clerk 
 
 Motion by Clerk Le, second by Member Martinez-Roach, to adopt Resolution #2010/2011-22 

Fred Korematsu Day of Civil Liberties and the Constitution. 
 
 Vote:  5/0 

 
10. INSTRUCTIONAL SERVICES/STUDENT SERVICES - OPERATIONAL ITEMS/BOARD DISCUSSION  
 AND/OR ACTION  
 

10.01 Overfelt High School Presentation - Cathy Giammona, Associate Superintendent, 
Human Resources and Instruction, and Vito Chiala, Principal 

 
 Presentation item only. 

 
10.02 Hold Public Hearing at Approximately 6:30 p.m. on the State Board of Education 

Waiver - Cathy Giammona, Associate Superintendent, Human Resources and 
Instruction, and Kirsten King, Director of Instructional Services 

 
 Public hearing held.  There were no speakers. 

 
10.03 Approve State Board of Education General Waiver Request: 60-Day Extension for the 

Posting of the School Accountability Report Card (SARC) - Cathy Giammona, 
Associate Superintendent, Human Resources and Instruction, and Kirsten King, 
Director of Instruction 

 
 Motion by Member Martinez-Roach, second by Member Herrera, to approve the State Board 

of Education General Waiver Request:  60-day extension for the posting of the School 
Accountability Report Card (SARC). 

 
 Vote:  4/0; President Nguyen out of the room. 
 
10.04 Accept Enrollment Update for Calero High School - Cathy Giammona, Associate 

Superintendent, Human Resources and Instruction, and Kirsten King, Director of 
Instructional Services 

 
 Motion by Member Herrera, second by Clerk Le, to accept the enrollment update for Calero 

High School. 
 

 Vote:  4/0; President Nguyen out of the room. 
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10.05 Receive the Fourth Valenzuela/CASHEE and Williams Settlement Uniform Complaint 
Quarterly Report for Period Covering October 1, 2010 through December 31, 2010 as 
required by EC 35186 (Williams Settlement Legislation SB550 and AB2727) - Cathy 
Giammona, Associate Superintendent, Human Resources and Instruction, and Robert 
Ibarra, Coordinator of Professional Development/Migrant Education 

 
 Motion by Member Herrera, second by Member Martinez-Roach, to receive the fourth 

Valenzuela/CAHSEE and Williams Settlement Uniform Complaint Quarterly Report for the 
period covering October 1, 2010, through December 31, 2010, as required by Education 
Code 35186 (Williams Settlement Legislation SB550 and AB2727). 

 
 Vote:  4/0; President Nguyen out of the room. 
 
11. HUMAN RESOURCES - OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION  

 
No items on calendar under this section. 
 

12. BUSINESS SERVICES - OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION  
  
12.01 Acceptance of Donations, Grants and Awards - Jerry Kurr, Associate Superintendent 

of Administration and Business Services 
 
 Motion by Clerk Le, second by Member Herrera, to accept the donations, grants and awards 

as presented. 
 
 Vote:  4/0; President Nguyen out of the room. 

 
12.02 Approve Contracts for Professional Services at or below $50,000 - Jerry Kurr, 

Associate Superintendent of Administration and Business Services 
 
 Motion by Member Herrera, second by Clerk Le, to approve the contracts for professional 

services at or below $50,000 as presented (copy attached). 
 
 Vote:  4/0; President Nguyen out of the room. 
 
12.03 Approve Contracts for Professional Services over $50,000 - Jerry Kurr,  
 Associate Superintendent of Administration and Business Services 
 
 Motion by Member Herrera, second by Member Le, to approve the contracts for professional 

services over $50,000 as presented (copy attached). 
 
 Vote:  4/0; President Nguyen out of the room. 

13. FACILITIES - OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION  
 
No items on calendar under this section. 
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14. ATTACHMENT A – CONSENT CALENDAR ITEMS  
 

Items 14.08 and 14.10 were pulled from the consent calendar for discussion.  Motion by Member 
Martinez-Roach, second by Clerk Le, to approve the remainder of the consent calendar. 

 

 Vote:  4/0; President Nguyen out of the room. 
 

14.01 Ratify/Approve Classified Personnel Actions Presented January 20, 2011  
 
14.02 Ratify/Approve Certificated Personnel Actions Presented January 20, 2011 
 
14.03 Ratify/Approve Student Aide Personnel Actions Presented January 20, 2011 
 
14.04 Approve School Field Trips  
 
14.05 Approve Award of Bids  
 
14.06 Approve Budget Transfers Presented January 20, 2011 
 
14.07 Approve Purchase Orders Presented January 20, 2011 

 
14.09 Approve Memoranda of Understanding 

 
14.11 Approve Change Order #1 for the Expanded Lighting Scope at Santa Teresa High 

School 
 
14.12 Approve Notice of Completion for James Lick High School, Demolition of Existing 

Building #500 Project (PARC Services, Inc.) 
 
14.13 Approve Notice of Completion for James Lick High School, Demolition of Existing 

Child Care Center Project (PARC Services, Inc.) 
 
14.14 Approve Change Order #1 for Santa Teresa High School, Multi-Purpose Building 

Increment #1 Sitework Project (Joseph J. Albanese, Inc.) 
 
14.15 Approve Notice of Completion for Santa Teresa High School, Multi-Purpose Building 

Increment #1 Sitework Project (JJ Albanese, Inc.) 
 
14.16 Approve Minutes of December 16, 2010, Annual Organizational Meeting/Regular Board 

Meeting  
 
 
Items pulled for discussion from the Consent Calendar for discussion/consideration. 
 
14.08 Approve Change Orders to Purchase Orders Presented January 20, 2011 
 

Request by Member Martinez-Roach to add a column to the report to note the percentage 
the district is at with construction projects in order to monitor that the district does not exceed 
the 10%. 
 

Motion by Member Martinez-Roach, second by Member Herrera, to approve the change 
orders to purchase orders presented January 20, 2011. 
 
Vote:  5/0 
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14.10 Accept Warrant Register for the Month of December 2010  
 

Patricia Martinez-Roach, Board Member 
On page 22, the PGE is $219,371.  I just wanted to state for the record again that it seems 
like a very high amount to continue to have with all the solar that we have.    

 
 Motion by Member Martinez-Roach, second by Member Herrera, to approve the warrant 

register for the month of December 2010. 
 
 Vote:  5/0 

 
15. WRITTEN REPORTS/RECOMMENDATIONS  
 

No items on calendar under this section. 
  

16. BOARD OF TRUSTEES/SUPERINTENDENT COMMUNICATIONS/COMMENTS  
 
16.01 Board of Trustees  

 
Frank Biehl, Board Vice President 

 
MetroED: 
I completed my term as President at MetroED last night.  James Canova from Santa Clara 
was elected President, Cynthia Chang from Los Gatos was elected Vice President, and Dan 
Bobay from Milpitas, a new Member on the Board, was elected Clerk.   
 
The Superintendent, because he received a wonderful evaluation and pursuant to his 
contract, his services for his contract was extended for one additional year, which is a three-
year rolling contract.  He has a contract with MetroED for the next three years.  It is not clear 
whether he will exercise the entire contract or if he will retire after two years, but we would 
like to have him stay.   
 
The issue related to the Adult Education Program at San Jose Unified will be decided tonight 
at San Jose Unified.  We rather expect that San Jose Unified will vote to take two-thirds of 
their adult education funds and not longer use them for adult education. 
 
MetroED is working on alternate plans to make sure they are able to continue to run the 
program for San Jose Unified’s Adult Education, but at a much lower level.   
 
I emphasize the need to make sure that services for immigrants are maintained and they 
indicated that is the core of their services and they will attempt to do that,  but it is a very big 
hit for adult education.  I pointed out that our district has not made that decision and that we 
continue to use our adult education funds for adult education.  Although, they have taken a 
very big hit along with everyone else, but we have not made the decision to take those funds 
and put them into another area.   
 
San Jose Unified’s decision in MetroED, I think, will be okay.  It just makes it a little more 
difficult to take some of the upper overhead and to write it off over a broader base.  In some 
ways, MetroED becomes more focused on technical education, which I believe is their 
primary function. 
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Van Le, Board Clerk 
 
I would like to take this opportunity to say thank you to the Superintendent.  We went together 
to visit James Lick High School.  Principal Glenn VanderZee was there to give us a tour of 
the site.  I will continue to visit school sites. 
 
I would like to take this opportunity to invite staff, administrators and teachers to join us this 
Sunday, January 30.  The Vietnamese American Community of Northern California is hosting 
a reception to honor the Vietnamese students that won in the Dr. Martin Luther King, Jr., 
contest last Friday.  This would be an opportunity for the community to understand about 
East Side Union High School District and support the students.  It will be this Sunday, 
January 30, from 2:30 p.m. to 4:30 p.m. in the Board Room.   
 
Patricia Martinez-Roach, Board Member 
 
I wanted to congratulate Ms. Duran from Evergreen Valley High School who organized with a 
delegation of different people throughout the County and went to Haiti in July.  I think we 
really need to consider giving them a humanitarian award from this Board.  There was a 
student from Evergreen Valley who raised $3,000 with other students for the relief fund.   
 
What an amazing experience for these youngsters and teachers that went during the summer 
months to go and do this wonderful work in Haiti.  I understand that they are going to 
continue to do this work.   
 
The Latino parents have not had a conference for many years.  The Vietnamese parents are 
having one this year.  They had one last year and the year before.  I am just wondering at 
what point we are going to have a joint parent workshop for all the parents?  I think that it is 
important that we bring the parents and engage them in training.  The parents that I have 
been working with are very excited for any training that they can get.  They want to come.  
They want to be a part of it.  I am asking the Board if anybody objects to bringing back some 
kind of proposal that we can engage all parents to participate that want to be part of a district 
wide workshop.  Specific areas could be cultural, linguistic or academic.   
 
Congratulations to the Martin Luther King, Jr., winners!  I think that was awesome! 
 
J. Manuel Herrera, Board Member 
 
I have two items.  The first is that there is a story in today’s paper regarding the lawsuit with 
the construction company.  I am aware there is concern about the matter.  I just want to say, 
as one Member of the Board, that we cannot manage the legal issues in a case like this 
based on what is reported in the newspaper’s story.   
 
The story that was posted yesterday evening was pulled back at midnight last night for a 
correction before the print edition.  Even the print edition is lacking balance and accuracy 
overall.  My belief is that if any of you or if any journalist sat in the room where we sit and 
listen to the analysis and issues at stake and the fiduciary responsibility to manage, my guess 
is that most, not all, or 99 out of 100, would agree with the decisions of the Board to-date.  I 
personally believe that the trial court, even at the jury, did their job, according to what they 
were instructed at the trial.   
 




























